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· Passed by Shri Uma Shanker Commissioner (Appeals-II)
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--------~: @fr
Arising out of Order-in-Original No STC/Ref/160/HCV/ASR/Div-111/15-16 Dated 25.02.2016

Issued by Assistant Commr STC, Service Tax, Ahmedabad

r:r 314"1c1c6tlf cpf .,r:r :g:cf -qm Name & Address of The Appellants
Mis. ASR Exports Ltd Ahmedabad & Electrotherm (India) Ltd

za 3rfta smz orig ah{ 4qt anf# sf f@rt at 3r4ta Raffa >fcl?R a
war ?:
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

ft zca, Ura zyca vi hara 3r4l4ha +mnf@auat 3rat-
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcml,:r~.1994 ctr 't:ITTT 86 iafa or@ aotf 'C!IB ctr \iTT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

ffil, Mn:r -cfro #tr glen, qr zyca vi hara 3rfl#ta +nzaf@raw it. 2o, g #cc
t=;IIBlcd c61-lll'3°-s, ~ .::rrrx, 3W-lcllciilcl-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016..

(ii) a4lat arnf@rat at fa#tu 3rf@fr, 1994 ctr 'cITTl' 86 (1) a 3isfa 3fl hara
PlwJ1c1c11, 1994 cB" ~ 9 (1) siafa ReiffR arf ~:tr- s a 4RaaiRt \iTT
rift vi Gr Irr fr 3rat a f@sg or9la t n{ st sr6t ufa
3fl Gr#t afeg (sri a ya mfr uR 3hf) 3jk merfa en i mrznf@raw al zrrzrfl Rer
t mfr fana a a a .-lllll4"1d a srra fzr a mm a if@a ?a rr # xilff
lf uegi v#alas #t mir, ans at Wf 31N C1<Tf<TT TfllT~~ 5 C1Rsf m ~ qj1=[ t emf xilff(!
1 ooo; - i:ifffi ~ 'ITT<fi 1 uii var al it, nu at wr 31N C1<Tf<TT TfllT~~ 5 C1Rsf m
50 C1Rsf c'fcjj 'ITT at u; 50oo / - ffi ~ 'ITT<fi I u±i ala at rim, ant5i at Wf 3lR wnm TfllT
~~50 C1Rsf uT 3wa vnat & asi u; 1000o/- i#ffi~ 'ITT<fi I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is §..m9re
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of,,servid§-ta~·:·
& interest demanded & penalty levied is more than fifty. Lakhs rupees, in the forfu. '§'i,B'f-os-s§t(~~
bank draft in favour of the Assistant Registrar of the bench of nominated Public;~feg·'c?r"~-ar;l_k)o \~,
the place where the bench of Tribunal is situated. .1 ,.:- k' t{=!.'f i ~
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c:, ara qri g fn g err h i;ncf 'l!Tc1 \7.rcil<-T cir. 2) 31f{)f~, 2014 iii .3ffiJ=a:!' ".(f 9fr f<R.\\

3neg4ht qnfrartmafar9lararer 3rif vi 3r4hr atratMl

..4(1) \n view of above, an appear against this order shall lie before the_ Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are rn dispute, or

penalty. where penalty alone is in dispute.

4(» ziaaf ii, < arr2r h5 uf 3r4hr r@rawr 5al oll'i 'W"' 31,r<!f 'W"' m ,;us
\lrcllfuir ,;f cl'r ;m,I \li;1r •W 'W"' ii, 10% •~ m: 31\1:ofl'i il,m< ,;us \llmfuir ,;[ c'I ,;us iii

10% 9r1arr Rt sn ran#l

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Ac_t, 2014 (No. 25 of _2014) dated
06.08.20"14, under section 35F of the Central Excise Act, 1944 which 1s also made
applicable to service Tax under section 8_3 of the_ Finance Act, 1994 provided the
amount of pre-deposit payable would be subJect to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duly demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenval Credit taken·:
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c:> Provided further that the provisions of this Section shall not apply to the stay
applicatioh and appeals pending before any appellate authority prior to lhe
commencement of the Finance (No.2) Act, 2014.

, fa a;a, he€tar z3en rs vi hara 3rd4rr hf@raw (a4tvaa yy h uf 3rdi h#al "
242 3uT a/a 3f@1era , r&yy R nr 3sq h 3iaa fa#rt(Gin-2) 3f@1f@7zr# 2a(sy #1if
as) fu"af<[;, o,.on o !V a[ <Ill lmft<I 3l1')f.r>rn, !S<V <Ill om" i\; JSoa\a ,\m<I,< '"' of! Wl<Ill ,i, t, ilR1
f.'rt'<r,r <Ill a$ q_4-uftl am "''"' 3if.!m,\ l, ara f za ur as 3iaai am <Ill o11.\ m,fr """"' l;,rml!

c;'{f en{~~7:llJ 'B' 31\'trcriazt24a ±era; [as viurna 3iasa in f@aav g/rm " ii fr n@'
(il cum ± h aiaifa W
4i aaz sat # a +a@
(q adz sruur fratf@ta 3iria eam

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

3. 4tat ggcn, sear yen vi hara an9ah1 zmanf@row1 (arfff@i ) Praracl, 1982 ii 'rffful
t anu vii[ea mm+ii #t a[frm qr fnii a7 3j fl ear 3raff f@hr var &I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

a. uemigihfe nrnra yea arf@fr, 1o7s al gr q srgft-1 h 3i"cflm f.ltlflm ]cpC!
ary a on?u vi mr qf@rant 3TITT1 ,f,\ ~~ lf'< X'i 6.50 /- tm cITT ;:m<TIWI ~~c

·.=;i111 5)-;:rr 'tflf%'l:1 I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994 shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules 1994 'and shall
be ar,companied by a copy of order of Commissioner Central Excise (Appe;ls)(OIA)(one of
which shall be a certified copy_) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Comm1ss1oner or Superintendent of Central Excise & Service Tax (010) to apply to

the Appellate Tribunal.

:: 2 ::
(iii) fcR\'17.1 3lft'rf~1-T.1994 ~ urxr 86 cn"r uu-qr3ii gi (2g) sifa aft arm
f.lW-Wf~fl. 1994 cfi f.l<fl'I (g) a aifa RfRa mf vu.l-7 ii ahf vi uio 'f!ll!.T
3Tqc@,, ~~~ Wei' (31lf@) cfi ~~ cf>'i ~fum (0IA)( iffll'i ft~ mfr N<fi) 3ITT ·3JL!x
3nqau, err / sq 3gar 31era ano #·ruare ya, 3r4)Ra naf@ram at am aw
cfi rat la gy arr (o1o)# uf hufl st# I
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ORDER IN APPEAL

V2(ST)42/A-11/2016-17

M/s. ASR Exports Pvt. Ltd, B-210, Mondeal Square, Nr.

Prahladnagar Garden, S.G. Highway, , Ahmedabad-380 015 (hereinafter

referred to as 'appellants') have filed the present appeals against the Order

in-Original number STC/Ref/160/HCV/ASR/Div-III/15-16 dated 25.02.2016

(hereinafter referred to as 'impugned orders') passed by the
Asst.Commissioner, Service Tax Div-III, APM Mall, Satellite, Ahmedabad

(hereinafter referred to as adjudicating authority');

2. The facts of the case, in brief, are that the appellants, The merchant

exporter engaged in export of Parboiled Rice have filed refund claim of Rs.

31,672/- under notification No. 41/2012- ST dated 29.06.2012 for refund of

service tax paid on. services used for export. Claim was rejected vide
impugned OIO as copies of export sales proceeds were not submitted with

-0 claim. Said notification requires submission of export sales proceeds for

claim of such refund.

3. Being aggrieved with the impugned order, the appellants preferred an

appeal on 21.03.20.16 before the Commissioner (Appeals-II) wherein it is
contended that said proceeds copies were submitted to adjudicating

authority on e-mail.

4. Personal hearing in the case was granted on 16.11.2016 and Shri

Kuna! Agrawal, CA, appeared before me. Shri Kuna! Agrawal, CA reiterated

the grounds of appeal and stated that he would submit FIRC. FIRC bearing

-,o_ No. 3712015 dated 31.10.2015 issued by Canara Bank was submitted vide

letter dated 18.11.2016.

DISUSSION AND FINDINGS

5. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal Memorandum and oral submissions made by t#<"tin.
appellants at the time of personal hearing. Sort question to be decidedw;;;;•,{{t:
to whether or not refund can be granted 1f sales proceeds have belm :mot , :·l· ~ ~

+<o VS. mt;
received. s; « $r v« st ?Yo +}"n«ors
6. Appellant have submitted the FIRC wherein Rs. 1,22,14,267/- have~

been mentioned to be received against export invoice. FIRC showing export
invoice No. and receipt USD amount is sufficient evidence to establish that
remittance is received. Procuring BRC from banks takes considerable time
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and it is not in hands to submit in time. Circumstances are beyond the
control of exporter and one should not compel the exporter to do which is

not in his hand. It is well settled principal of law that law does not compel a
man to do that which he can not possibly do and the said principal is well

expressed in legal maxim "lex non cogit ad impossibilia". The unforeseen

circumstances beyond the control of the respondent. Moreover there is no

condition mentioned in notification that sales proceeds should have been
received before granting rebate. Para 4 of notification is only recovery
provision which required to be resorted in case goods are not exported for

recovery of rebate granted.

7. In view of above, appeal filed by the appellants is allowed.

8. 3r41aa aarr#ta 3rhat # fear 34l#aa fan srar &I 0
8. The appeals filed by the appellant stand disposed off in above terms.

g43%wO___.
(3diT ~T"cfi"{)

37zr#a (3r4la - II)
.:J

·""3,
(R.~TEL)
SUPERINTENDENT (APPEAL-II),

CENTRAL EXCISE, AHMEDABAD.

To,
M/s. ASR Exports Pvt. Ltd,.
B-210, Mondeal Square,

Nr. Prahladnagar Garden,

S.G. Highway,

Ahmedabad-380

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The commissioner, Service Tax ,Ahmedabad-.
3) The Additional Commissioner, Service Tax, Ahmedabad
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4) The Asst. Commissioner, Service Tax Div-III, APM mall, Satellite,

Ahmedabad.
5) The Asst. Commissioner(System), C.Ex. Hq, Ahmedabad.

6) Guard File.
7) P.A. File.
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