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Arising out of Order-in-Original No STC/Ref/160/HCV/ASR/Div-ll/15-16 Dated 25.02.2016
Issued by Assistant Commr STC, Service Tax, Ahmedabad

g afveredl @7 <9 U9 Ul Name & Address of The Appellants
M/s. ASR Exports Ltd Ahmedabad & Electrotherm (India) Ltd
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appeliate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompanied by a copy of the order appealed against
(one of which shall be certified copy) and should be accompanied by a fees of Rs. 1000/-
where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or less,
Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is more
than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount offs"é’mce ta>§

& interest demanded & penalty levied IS more than fifty Lakhs rupees, in the form ‘onE:ressed ’>

the place where the bench of Tribunal is situated.
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(|_n) ' '[he appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form $T~7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 'and shall
be ‘accompamed by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
JAsstt. Commissioner or Superintendent of Central Excise & Service Tax (OlO) to apply to

the Appellate Tribunal.
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2.. ' Qne copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in lerms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appeliate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, itis mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated

i Central Excise Act, 1944 which is also made
Service Tax under section g3 of the Finance Act, 1994 provided the

applicable to
id be subject to ceiling of Rs. Ten Crores,

amount of pre—deposit payable wou

Under Central Excise and Service Tax, *Duty demanded” shall include:
(i) amount determined under Section 11 D;

(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply 0 the stay
applicatioh‘and appeals pending hefore any appeliate authority prior to the

commencement of the Finance (No.2) Act, 2014,
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41) In view of above, an appeal against this order shall lie befor
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ORDER IN APPEA'L |

M/s. ASR Exports Pvt. Ltd B-210, Mbndeal Square, Nr.
Prahladnagar Garden, S.G. Highway, , Ahmedabad-380 015 (hereinafter
referred to as ‘appellants’) have filed the present appeals against the Order-
in-Original number STC/Ref/160/HCV/ASR/Div-III/15-16 dated 25.02.2016
(hereinafter referred to as ‘impugned  orders’) passed by the
Asst.Commissioner, Service Tax Div-III, APM Mall, Satellite, Ahmedabad

(hereinafter referred to as ‘adjudicating authority’);

2. The facts of the case, in brief, are that the appellants, The merchant
exporter engaged in export of Parboiled Rice have filed refund claim of Rs.
31,672/- under notification No. 41/2012- ST dated 29.,06.2012 for refund of
service tax paid on services used for export. Cla‘im was rejected vide
impugned OIO as copies of export sales proceeds were not submitted with
claim. Said notification requires submission of export sales proceeds for

claim of such refund.

3. Being aggrieved with the impugned order, the appellants preferred an
appeal on 21.03.2016 before the Commissioner (Appeals-1I) wherein it is
contended that said proceeds copies were submitted to adjudicating
authority on e-mail.

4., Personal hearing in the case was granted on 16.11.2016 and Shri
Kunal Agrawal, CA, appeared before me. Shri Kunal Agrawal, CA reiterated
the grounds of appeal and stated that he would submit FIRC. FIRC bearing
No. 3712015 dated 31.10.2015 issued by Canara Bank was submitted vide
letter dated 18.11.2016.

DISUSSION AND FINDINGS

5. I have carefully gone through the facts of the case on records, grounds

of appeal in the Appeal Memorandum and oral submissions made by tlfé“

received.

6. Appellant have submitted the FIRC wherein Rs. 1,22,14,267/-

been mentioned to be received against export invoice. FIRC showing export
invoice No. and receipt USD amount is sufficient evidence to establish that
remittance is received. Procuring BRC from banks takes considerable time
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and it is not in hands to submit in time. Circumstances are beyond the
control of exporter and one should not compel the exporter to do which is
not in his hand. It is well settled principal of law that law does not compel a
man to do that which he can not possibly do and the said principal is well
expressed in legal maxim “lex non cogit ad impossibilia”. The unforeseen
circumstances beyond the control of the respondent. Moreover there is no
condition mentioned in notification that sales proceeds should have been
received before grantving‘ rebate. Para 4 of notification is only recovery
provision which required to be resorted in case goods are not exported for

recovery of rebate granted.

7. In view of above, appeal filed by the appellants is allowed.
8. Wwﬁﬁa@mmmmaﬁ@ﬁmm%l

8.  The appeals filed by the appellant stand disposed off in above terms.
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ATTESTED

MY L e

(R.R.?\TEL)

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To,

M/s. ASR Exports Pvt. Ltd,
B—Zld, Mondeal Square,
Nr. Prahladnagar Garden,
S.G. Highway,
Ahmedabad-380

Copy to:
1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service TaX ,Ahmedabad-.
Service Tax, Ahmedabad

3) The Additional Commissioner,
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4) The Asst. Commissioner, Service Tax Div-III, APM mall, Satellite,
Ahmedabad. |

5) The Asst. Commissioner(System), C.Ex. Hq, Ahmedabad.

8) Guard File.

7) P.A. File.
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